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Court of Appeals of the District of Columbia. 


No. 3835. 

Trans-Atlantic Trust Co., Appellant, 


vs. 

Rudolph Pagenstecher, as Stockholder, <fec. 


d Supreme Court of the District of Columbia. 

In Equity. 

No. 39,810. 

Rudolph Pagenstecher, as Stockholder of Trans-Atlantic Trust 
Company, on His Own Behalf and in Behalf of All Other Stock¬ 
holders in Like Interest and on Behalf of Trans-Atlantic Trust 
Company, Plaintiff, 

vs. 

Trans-Atlantic Trust Company and Thomas W. Miller, as 
Alien Property Custodian, and Frank White, as Treasurer of the 
United States of America, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1—3835a 



2 


TRANS-ATLANTIC TRUST CO. VS. R. PAGENSTECHER, ETC 


1 Bill. 

Filed February 9, 1922. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 39,810. 

Rudolph Pagenstecher, as Stockholder of Trans-Atlantic Trust 
Company, on His Own Behalf and in Behalf of All Other Stock- 

Company* 1 Pontiff,^ “ d ° n BehaIf ° f ^Atlantic Trust 

VS. 

Trans-Atlantic Trust Company and Thomas W. Miller as 

aJMSSS: rStoSS“ Tr ~“”»' «“ 

To the Supreme Court of the District of Columbia: 

Plaintiff states as follows: 

Rudolph Pagenstecher, is a citizen of the 
Urnted States and resident of the State of New York and brings this 
suit in his right as stockholder of Trans-Atlantic Trust Company a 
corporation of the State of New York, and in behalf of aH other 

of .? aid company in like interest with himself and on 
behalf of the said company. 

2. That the defendant, Trans-Atlantic Trust Company is a 

17th° r ?qi 0 Q °‘ the f State .° f New York ordered dissolved on Februa™ 

1, tli, 1919, on information and belief that Thomas W. Miller de- 

wdthi^tbe TV f •' * en f f nd ? fficial of the United States resident 
thm the District of Columbia and is now duly qualified as Alien 

Property Custodian, pursuant to the provision of the Act of 
2 Congress known as the “Trading with the Enemy Act” ap- 
proved October 6, 1917 and is acting under said Act and the 
amendments thereto; on information and belief that Frank White 

to ^ District SfrM ° f K nd a y fficial of the United S^s resident 
1 f +v? e TT 1S ^ ri j*n°f Columbia and is now duly qualified as Treasurer 
of the United States under the Laws of the United States providing 
for sa id offiee and is acting under such laws. ^ ^ 

mniiJ ii th ® Rudolph Pagenstecher, now is and has been 

contmuaHy since before April 6, 1917, the sole and absolute owner 

m * act and of record of one hundred and fifty (150) shares of the 

s2„ s ^A , , h ;,s T '“* c "" > " y ° uJ * 

>4 m3 2*d 

garian Discount and Exchange Bank, a corporation of A f U,D " 

Hungry, ,, „ nd „ £ “H i 2 , A p “S 
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mately fourteen thousand dollars ($14,000.00), the Commercial 
Bank of Pest, a corporation of Austria-Hungary, was and is under 
obligation to pay a value of approximately two million two hundred 
thousand dollars ($2,200,000.00) and the Deutsche Bank, a cor¬ 
poration of Germany, was and is under obligation to pay a value of 
approximately four hundred thousand dollars ($400,000.00) to the 
said Trust Company, such several obligations being, however, sub¬ 
ject to certain counter claims for lesser values, debits from said Trust 
Company to said several banks; but that since April 6, 1917 the 
Alien Property Custodian, having determined the said several for¬ 
eign banks each to be an enemy has demanded and seized the said 
debit values due from said Trust Company to the said several 

3 foreign banks and compelled payment thereof to himself, as 
Alien Property Custodian; that all such values owed, both 

debit and credit, were expressed on books of account of all interested 
persons as so many “Marks” or “Kronen” and said payment to said 
Custodian was compelled to be made by said Custodian on the basis 
that the value denoted by “Mark” was the value of 18* and the 
value denoted by “Krone” was the value of 13*. 

5. That the plaintiff avers and charges said Trust Company was 

at the time of said demand and seizure and payment of such debit 
values entitled to hold such values as were demanded, seized and 
paid as partial set off on the greater value owed it by the said several 
foreign banks and is now entitled to the return by the said Alien 
Property Custodian of all funds so formerly demanded, seized and 
paid to the said Custodian to be so applied by said Trust Co m p an y 
as set offs. v 

6. On information and belief, but charging the truth thereof, 
that said Custodian or said Treasurer of the United States holds 
other moneys and property of each of the said several foreign banks. 

7. That the plaintiff avers and charges said Trust Company is 
further entitled to recover from any money or other property held 
by said Custodian for the several said foreign banks the several 
values which the said several foreign banks are under obligation to 
pay to said Trust Company and that such values, being expressed as 
so many Marks or “Kronen” should be computed in currency of 
the United States for this purpose at the value passing current as a 

Mark or Krone at the date of incurrence of such several 

4 obligations. 

8. On information and belief, but charging the truth 
thereof, that at no time prior to April 6, 1917 and after the several 
said obligations or any part thereof were incurred, did a value of 
less than twelve and one-half cents (12%*) pass current as a 
° r eSS than seventeen and one-half cents (17%*) as a 

9. That this court has jurisdiction of an action by said Trust 
Company against the money or other property of said enemy obligee 
heretofore demanded or seized by or paid over or delivered to the 
Alien Property Custodian and that such jurisdiction lies under Sec¬ 
tion 9 of the Act of Congress known as the “Trading with the Enemy 
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Act” and further that under said Section of said Act this court has 
jurisdiction of this cause and that the plaintiff herein has complied 
with the provisions of said Act by the filing of a notice of claim, as 
herein set up, with said Alien Property Custodian both on his own 

behalf and on behalf of other stockholders in like interest and on 
behalf of the said Trust Company. 

.. information and belief, but charging the truth thereof, 

that the Alien Property Custodian is and has since 1918 been the 
owner and holder of the majority of the capital stock of said Trust 
Company and has directly or through trustees or directors, being 

his creatures, ever since 1918 controlled and now controls said Trust 
Company. 

, .And the plaintiff avers that such directors and trustees and 

the said Alien Property Custodian have been oppressive to said Trust 
Company and its minority stockholders in the respect that 
& sueh directors and trustees having taken no steps to compel 
, ., th e. Ahen Property Custodian to discharge said obligations 

due the said Trans-Atlantic Trust Company from funds proper for 
that purpose held by the said Custodian and that the said Custodian 

„*!Li tu unw , llbn g t° voluntarily do so but on the contrary, as 
stated, the said Custodian has demanded and such directors or trus- 
tees have allowed payments of moneys to said Custodian on account 
of obligations due said several foreign banks from said Trust Com¬ 
pany being lesser in amount than the counter claims of the said 
Trust Company; and that by course of action both those in charge 

?V h „ e said Tru *‘ Company’s affairs and the majority stockholders, 
being also such Custodian, have virtually refused to severally 
countenance or direct the seeking of the only adequate relief open to 

P^nn^tv S r C ?,Tr any ’ T m t! y ’ a Bdl m Equity against the Alien 
Property Custodian under Section 9 of the said Trading with the 

iTtw ?L hel ? br ?« ght therefore this plaintiff brings the same. 
« ; th f P lamtlff avers that if the Bill be not brought the 
®f ect ' Vll be that the company will not be able to compel the pay¬ 
ment by the said former enemy debtors, the said several banks, and 
*• successors in interest, a proper discharge of the several obliga- 

at whfeb f ,d 7 , Company at the proper rate or at the same rate 

!L- sucb said for eign banks have been dis- 
nr by , ?aid , Company under demand of said Custodian 
° .? t . t ^ e ra ‘ e adopted in respect of such accounts for discharge by 
said Alien Property Custodian, successor in interest to said several 
oreign banks and the result will be that the whole worth of 
b said Trust Company will pass into the hands of its foreign 
creditors and stockholders being also debtors of said Trust 
qmpany improperly and at the direct and improper expense of 
said Trust Company and its stockholders, being United States citi¬ 
zens, and said Trust Company will be relegated to relief thereof or 
for enforcement of the obligations of said foreign banks to action in 
foreign courts, if at all; that this will bring about Iraeparabfe infu^ 

sa ‘d Trust Company and in particular its minority stock 
ho ders and will result in a total failure of justice and equity 

. On information and belief, but charging the truth thereof. 



TRANS-ATLANTIC TRUST CO. VS. R. PAGENSTECHER, ETC. 5 

that even if at this present said Trust Company could be induced to 
enter this suit in its own behalf such suit would be under the control 
of persons whose interests do not at all lie with the said Trust Com¬ 
pany except as secondary to their interests on behalf of the Alien 

I,!)! 1 !,, 1 ' '' ? l lan !° that action, in such case, against such Cus- 
n would be in improper hands and would not be sufficiently 
urged in properly adversary manner but would virtually be subject 
to the complete control of the defendant therein. ‘ J 

, T .° the end therefore that the plaintiff and all other stock¬ 

holders in like interest and Trans-Atlantic Trust Company may have 

ffie plalntifTprays:^ * tMs honorable cou rt of equity, 

o „T ha t tbis court, order and decree the Alien Property Custodian 

and tothT^WAtlantic Trust Company to discover unto this court 

Adai^ic Trnit r tlff ’ a P reci3e statement of account between Trans- 
Uantic trust Company and the Hungarian Discount and Exchange 

Bank, Commercial Bank of Pest and the Deutsche Bank £ the 
same appeared April 6, 1917 and what sums of money have 
been paid over to the Alien Property Custodian in settfement 
account of such state of account. 

And the plaintiff further prays the court to order and decree said 
len Property Custodian and the Treasurer of the United States to 

haVC bee ?, 80 paid V Tran3 -Atlantic Trust Com- 
pany and that thereupon all entries in respect of such snmq ho 

reinstated on the books of Trans-Atlantic Trust CompimyTthe 

^id e Tn?sf r ° n P 6 .’ 19 , 17 and that balan c<* be then struck by 
ui St Com P an y as to the several accounts involved and that 

ComD^v ^rth^ A 6 r nn p if any ’ paid by Trans-Atlantic Trust 
Company to the Alien Property Custodian for the account of fho 

said several foreign banks and-that the Alien Prop^tvCustodan 

“A** 1 ? T reas,,rer of the United States be ordered and decreed topay 
credit balances so appearing from any moneys or other propertvm 

eize^rTld °for C th!. r0 ° f f d °, U8todi “ - Treasurer ITaX 
and the nlatiilff r !i? respective debtors as the same shall appear: 
and the plaintiff further prays this court to order and decree that all 

ofCh LT' V *° thlS suit sha11 for P ur Po s es of computation of any 

the biis that C ?he D v C fl '} rrenCy ° f tb . e P nit u ed States make the same on 
tne oasis that the value expressed by the word “Mark” or 

word ‘ Krone” is the value at which the “Mark” or “Krone” pUS 

current at the time any particular item or obligation was incurred 

Pmnp/t 16 ^ t f r 5 atlV ® at the rate ado P ted > heretofore, by the Alien 
roperty Custodian in connection with said accounts and obligations 

8 «^‘ n tbe alt ernative at the values at which a “Mark” or 

o^ccoun P t CUrrent 88 ° f the date ° f the last transaction 

rpW d the p ! aintiff ma - v have such further oD other eeneral 
rnivV tbe promises as the nature and circumstances of this case 
A nTlhl?t a i! ld t° this honorable court shall seem meet. 

And that the plaintiff prays that the said defendants herein mav 
be compelled to answer all and singular the premises in this r;u 
( but not under oath, answer under oath being P hereby waived) fnd 
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that the court grant the plaintiff due process by subpoena directed to 
the said Thomas W. Miller, as Alien Property Custodian and Frank 
White, as Treasurer of the United States and Trans-Atlantic Trust 
Company, a corporation of the State of New York, defendants here* 
inbefore named, requiring and commanding each of them to appear 
herein to answer this plaintiff’s Bill and to stand to, perform and 
abide such decree as to this honorable court shall seem meet. 

NIPPERT and BROWN, 

Attorneys for Plaintiff. 

City of Washington, 

District of Columbia, ss: 

Personally appeared before me this 9" day of February, in the 
year of our Lord one thousand nine hundred twenty-one, John Wil¬ 
son Brown III, who, after being duly sworn deposes and says that 
he is a partner of the firm of Nippert & Brown, Attorneys for the 
Plaintiff} that the plaintiff in the above Bill is resident without and 
absent from the District of Columbia; that he has read the 
9 above Bill and he verily believes the facts stated in such Bill 
to be true. 

JOHN WILSON BROWN III. 

Subscribed and sworn to before me this 9th day of Februarv 1921 
[seal,] EDMUND CARRINGTON,' 

Notary Public, D. C. 


Spa. to A ns. 

Issued February 9, 1922. 

******* 

The President of the United States, to Trans-Atlantic Trust Com¬ 
pany, Defendant: 

You are hereby commanded to appear in this Court on or before 
the tenth day, exclusive of Sundays and legal holidays, after the day 

°l o*n ervice ^is Subpoena upon you and answer the exigency of 
the Bill, under pain of attachment and such other process of con- 

your appearance in this suit 
be not entered in the Clerk’s Office within said time the bill mav be 
taken for confessed. J 


Witness the Honorable Walter I. McCoy, Chief Justice of said 
Court, the 9 day of Feb., A. D. 1922. 

[ SEAL -] MORGAN H. BEACH, 

ClcT Jc 

By F. E. CUNNINGHAM, 

NIPPERT & BROWN, Ateutant Clerk. 

Attorney 
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Marshal's Return. 

I hereby certify, That on the 21 day of Febv., 1922, at the City 
of New York in my district, I served the within Subp. in Equity 
upon the within-named Defendant Trans-Atlantic Trifst Company 

fi7 M V ~ uu ? on as Secty. & Treas. of said Co. at No. 

! 7 Williams Str. N. Y. C., the within original, and at the same time 

}®f. V w;?K'v, lth hm * 8 a * the same time and place 

left with him a copy of Bill of Complaint in this suit. 


Dated Feb. 23, 1922. 
(J. L. H.) 


WM. C. HECHT, 

United States Marshal, 
Southern District of New York. 


Notice to Attorneys and Motion to Quash Subpoena. 
Filed March 31, 1922. 


Messrs. Nippert and Brown, 

Attorneys for Plaintiff, 

Munsey Building, 

Washington, D. C. 

Gentlemen : 

Please take notice that the attached motion has been calendared 

th i? E ^ mt iL I ? ivision of the Su P rem « Court of the 
District of Columbia, on Friday, April 7th, at 10 o’clock A. M, or 

as soon thereafter as counsel may be heard. ’ 

SIDNEY F. TALIAFERRO, 

Attorney for Defendant 
Atlantic Trust Company 

(Appearing Specially). 

11 Copy of the foregoing notice, motion and supporting affi. 
davit, served and accepted this 31st day of March, 1922. 

NIPPERT & BROWN, 
Attorneys for Plaintiff. 


Now comes the Transatlantic Trust Company, appearing specially 

tile _ r l . j *y 9 an d moves the^ouif to quash 

the writ of subpoena issued upon the bill of complaint in the above 

entitled cause against it, and vacate and set aside return of service of J 
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reasons- 1 * ° D ^ Transatlantlc Trust Company for the following 

(1) Because the Transatlantic Trust Company is a corporation 
organiMd and existing under and by virtue of the laws of the State 

nflwTt N° rk ii W r^ lts domici . le in the State of New York, with its 

N«w v 43 i Sf*" ‘ Stl ^ et ’ ln the Borou gh of Manhattan, City of 
New York, and the said Trust Company does not transact any busi- 

S Trf th K- DlStrict ^‘Columbia, has no office within the Dis- 
n; Columbia, none of the directors or officers are residents of the 
\t D,s ‘ nct « f Columbia, and the Trust Company has no property 
within the District of Columbia of any kind. The properties or 

the n SoutWn 8 n ng t ■Y a f id v TrU v ^ om P a "y are either located within 
the Southern District of New York within the City of New York oi 

^TTioU’V’*^? 8 0VI 'rlr by certain toreign banks located’ in 
hurope to the Transatlantic Trust Company. 

10 uiv Becau ? e on the . 21st of February, 1922, John L. 
Halligan, a deputy United States Marshal for the Southern 
. District of New York, delivered to deponent a subpoena in 
the abo\e entitled action, and annexed thereto was a bill of com- 

forTheplaS 8 ”° Verification and unsi «ned M to the attorneyg 

(3) Because said subpoena was served upon the Transatlantic 

triefoPcXm^f ?h ?i' Vn b I the .'“ arshal ’ s return outside of the Dis- 
Now Vnrt A J m the 5411,1 county and Southern District of 
New York and is and was not a valid and legal service of process 

^tht^r^ T r P s t Company in the above entitled P cause. 

WcwSmpany ° JUnsdlCtl0n of tbe da ^ndant, the Transat- 

SIDNEY F. TALIAFERRO, 

Attorney for Defendant 

p, H g_ d The Transatlantic Trust Co. 


3-24-22. 


Affidavit. 


w *r 

City, County, and State op New York, ss: 

TRa.k’ ¥ u " s °n. being duly sworn, deposes and says: 

rr,mV,tl he 18 the Se ® l : etar y and Treasurer of the Transatlantic Trust 
mpany, a corporation duly organized and existing under and hv 
nrtue of the laws of the State of New York. S by 

preme < Toiii*t de ?- vin g the jurisdiction of the Su- 

P atlantic f Trn«?r tnCt ° f Cok ' mbla over th e defendant Trans- 
atlantic Trust Company, and appears solely for the purpose 

' CompanyTn th^e ***** UP ° n the Transat,anti ® 

r,r,roi POnent sbow ? tba ^ tbe Transatlantic Trust Company is a cor 
poration organized and existing under and by virtue of the laws of 
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‘he State of New York with its domicile in the State of New York 
with its office at number 43 Cedar Street in the Borough of Man- 
hattan, City of New York. 

Deponent shows that on the 21st day of February, 1922, John L 
Halligan, a deputy United States Marshal for the Southern District 
ot New York delivered to deponent a subpoena in the above-entitled 
action and annexed thereto was a bill of complaint containing no 
verification and unsigned as to the attorneys for the plaintiff. 

Deponent respectfully shows that the Transatlantic Trust Com¬ 
pany does not transact any business within the District of Columbia 
has no office within the District of Columbia, none of the directors 
or officers are residents of the said District of Columbia, and the 
corporation defendant has no property within the District of Colum¬ 
bia of any kind The properties or money belonging to this Cor¬ 
poration are either located within the Southern District of New 
York, within the State of New York, or are represented by balances 

mvmg by certain foreign banks, located in Europe, to the Trans¬ 
atlantic Trust Company. 

Without pleading to the merits of the said bill of complaint, and 
reserving the right to deny the jurisdiction of this court, deponent 
shows that no monies were paid or delivered over to the Alien Pron- 
erty Custodian or the Treasurer of the United States, nor was any 

14 i m0I !? y d A e ,manded by the Alien Property Custodian or seized 
14 by the Alien Property Custodian representing debit values 
tv du f fr, om the Transatlantic Trust Company to the Hungarian 
Discount <fc Exchange Bank, the Commercial Bank of Pest, and the 
Deutsche Bank, as set forth in the said bill of complaint nor has 

any money been paid to the Alien Property Custodian for or on 
account of any of the three banks. 

»ni'no!. re T 0re . d ^ POnent ’ a PP earin S specially on behalf of the Trans- 
quashed T * Com P an y> P™? 8 that ‘he service of the subpoena be 

LYN G. MUNSON. 

Sworn to before me this 27th day of March, 1922. 

fsEAL ‘] * r H. J. B. HUGHES, 

Notary Public, Queens County, No. 1532. 

Certificate filed in New York County No 299 
New York County Register's No. 3261. 

Commission expires March 30th, 1923. 

Memorandum Opinion of Court. 

Filed April 18, 1922. 

******* 
overruled 01 ' 00 ° f defendant Tra ns-Atlantic Trust Co. will be 

biJ SdS'Lltx" 1 " ,h “ *• mo,i “ *> 
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Order Overruling Motion to Quash Service. 
Filed May 2, 1922. 


Upon consideration of the motion of the defendant Trans-Atlantic 
Trust Company to quash the service obtained on it in the above 

thereof bv ’Ze Co f? -“T ? counseI a “ d ^Wemtion 
thereof by the Court, it is by the Court over the objection and 

exception of counsel for defendants this 2nd day of Mai 1990 

Adjudged and ordered that the said motion to quash be and the 

vrithlntei^days. ovemded ** >eave to said defendant to Tns^r 

JENNINGS BAILEY. 

Associate Justice. 

From the foregoing order, the defendant, Trans-Atlantic Trust 

Ha May 2nd*1922 ‘“Bond 0 ?"" 1 ° f A ? pea i S °i the District of °° lum - 
May 2nd 1922. Bond for appeal is fixed at $100.00 or $50.00 

JENNINGS BAILEY, 

Justice. 

Memorandum. 

on^ppeal. 1922 '~ $5 °' deposited b y defendant No. 1 in lieu of bond 

Assignment of Errors. 

Filed May 10, 1922. 


the defendant, Trans-Atlantic Trust Company by its 
attorney, and says that the Court erred as follows • P y ’ y 

1. In overruling the motion of said defendant made after it h»A 

£. And for other errors appearing on the face of the record. 

, „ SIDNEY F. TALIAFERRO, 

Attorney for Trans-Atlantic Trust Company, 

Appearing Specially. 

1922 Py ° f the f ° regoing served and accepted this 9th day of May, 

NIPPERT & BROWN, 
Attorneys for Plaintiff. 
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Designation of Record. 


Filed May 10, 1922. 

******* 

The Clerk will please prepare transcript of (record to consist of the 
following : 

1. Original bill. 

2. Subpoena with endorsement of return. 

3. Special appearance of Trans-Atlantic Trust Company 

17 and motion to quash service of process. 

4. Memorandum opinion of the Court on motion to quash. 

5. Order overruling motion to quash. 

6. Memorandum of noting of appeal; fixing of bond or cash de¬ 
posit for costs and of the deposit of cash for costs of appeal. 

7. Assignment of errors. 

8. This designation. 

SIDNEY F. TALIAFERRO, 

Attorney for Trans-Atlantic Trust Company, 

Appearing Specially. 

Copy of the foregoing served and accepted this 9th day of Mav 
1922 - NIPPERT & BROWN, 9 

Attorneys for Plaintiff. 

18 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia , ss: 


I, Morgan H. Beach, Clerk of the Supreme Couirt of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
17, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 39,810 in Equity, wherein 
Rudolph Pagenstecher, as stockholder of Trans-Atlantic Trust Com¬ 
ply* &c., is Plaintiff and Trans-Atlantic Trust Company et al. are 
Defendants, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 

the seal of said Court, at the City of Washington, in said District, 
this 26th day of May, 1922. 

[Seal Supreme Court of the District of Columbia.] 


L. M. G./E. W. 


MORGAN H. BEACH, 

Clerk. 


Endorsed on cover : District of Columbia Supreme Court. No. 
3835. Trans-Atlantic Trust Co., appellant, vs. Rudolph Pagen¬ 
stecher as stockholder, <fec. Court of Appeals, District of Columbia. 
Filed Jun. 19, 1922. Henry W. Hodges, clerk. 
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IN THE 


Court of Appeals of tfje district of 

Columbia 

April Term, 1922. 

No. 3835. 


Trans-Atlantic Trust Company, Appellant, 

vs. 

Rudolph Pagenstecher, as Stockholder of Trans- 
Atlantic Trust Company on his own behalf and in 
behalf of all other stockholders in like interest and 
on behalf of the Trans-Atlantic Trust Company, 
Appellee. 


BRIEF FOR APPELLANT. 


4 

SIDNEY F. TALIAFERRO, 

Attorney for Appellant. 







IN THE 


Court of Appeal* of tfje Strict of 

Columbia 

April Term, 1922. 

No. 3835. 

Trans-Atlantic Trust Company, Appellant, 

vs . 

Rudolph Pagenstecher, as Stockholder op Tbans- 
Atlantic Trust Company on his own behalf and in 
behalf of all other stockholders in like interest and 

on behalf of the Trans-Atlantic Trust Company 
Appellee. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

The Appellee, Rudolph Pagenstecher, purporting to 
sue, “in his right as stockholder of Trans-Atlantic 
Trust Company, a corporation of the State of New 
York, and in behalf of all other stockholders of said 
company in like interest with himself and in behalf of 
the said company” (R. 2), filed his bill in the Supreme 
Court of the District of Columbia against Trans- 
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Atlantic Trust Company; Thomas W. Miller, as Alien 
Property Custodian; and Frank White, as Treasurer 
of the United States of America, praying for certain 
relief, as more particularly set out in the bill (R. 2, 6). 

was issued by the Supreme 
Court of the District of Columbia to Trans-Atlantic 
Trust Company, the appellant herein (R. 6); for¬ 
warded to the United States marshal for the Southern 
District of New York and served by him in the city of 
New York, upon appellant (R. 7). 

Thereafter the appellant, by its attorney appearing 
specially, moved to quash the writ of subpoena issued 
and to vacate and set aside return of service of said 
writ on the Trans-Atlantic Trust Company, on the 
grounds, among others, that the Trans-Atlantic Trust 
Company was a corporation organized and existing 
under and by virtue of the laws of the State of New 
^ork, with its domicile in the city of New York, and 
that it did not transact any business within the Dis¬ 
trict of Columbia, had no office within the District of 
Columbia, none of its directors or officers were resi¬ 
dents of the District of Columbia, and that it had no 
property of any kind within the District of Columbia. 
As a consequence of the foregoing facts set up by affi¬ 
davit filed in support of the motion (R. 8) it was also 
contended by the motion that the service had was not 
a valid and legal service of process upon the Trans- 
Atlantic Trust Company, and the Court had no juris¬ 
diction of the defendant. 

The Court entered an order overruling the motion 
to quash service and from said order this appeal is 
prosecuted. 



ARGUMENT 


In this case an effort is made to bring a foreign cor¬ 
poration before the Supreme Court of the District of 
Columbia, by a substitution of personal service as pro¬ 
vided under new Section 105 of the D. C. code, for serv¬ 
ice by publication, as provided under Section 1537, 
D. C. code. 

Section 1537, D. C. code, is as follows: 

In actions against foreign corporations doing 
business in the District of Columbia all process 
may be served on the agent of such corporation 
or person conducting its business, or, in case he is 
absent and cannot be found, by leaving a copy at 
the principal place of business in the District, or, 
if there be no such place of business, by leaving 
the same at the place of business or residence of 
such agent in said District, and such service shall 
be effectual to bring the corporation before the 
court. 

When a foreign corporation shall transact busi¬ 
ness in the District, without having any place of 
business or resident agent therein, service upon 
any officer or agent or employee of such corpora¬ 
tion in the District shall be effectual as to suits 
growing out of contracts entered into or to be per¬ 
formed, in whole or in part, in the District of 
Columbia or growing out of any tort heretofore or 
hereafter committed in said District.’ ’ 

It specifically provides when a foreign corporation 
may be served with process. The section has many 
times been construed by this Court. 

Doremus vs. National Cotton Improvement Co., 
39 App., D. C. 295; 41 W. L. R. 2. 
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Wendall vs. Holland American Line, 40 App., 
D. C. 1, and many others. 

The new paragraph at the end of Section 105, D. C. 
Code (approved April 19, 1920), provides: 

“ Personal service of process may be made by 
any person not a party to or otherwise interested 
in the subject matter in controversy, on a non¬ 
resident defendant out of the District of Colum¬ 
bia, which service shall have the same effect and 

no other f as an order of publication duly exe¬ 
cuted # * 

Therefore, nothing greater has been accomplished 
in this case by personal service than could have been 
accomplished by an order of publication, and we are 
immediately thrown back to the consideration of Sec¬ 
tion 1537. 

The affidavit filed in support of the motion to quash 
must be given full credit and accepted as true. It 
clearly appears, therefore, that the defendant cor¬ 
poration does not transact any business within the Dis¬ 
trict of Columbia; has no office within the District of 
Columbia; none of the directors or officers are resi¬ 
dents of the District of Columbia, and the corporation 
has no property within the District of Columbia of any 
kind. We respectfully submit that it follows that no 
service of process can be had on the defendant cor¬ 
poration. 

The case of Domemus vs. National Cotton Improve¬ 
ment Company, et al., 39 App. D. C. 295; 41 W. L. R., 
was a case in which a foreign corporation opened an 
office in the District of Columbia, and transacted busi¬ 
ness, but subsequently gave up its office and was not 
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doing business at the time of suit. An answer was 
filed by one purporting to be the vice-president of the 
company. The Court held that the process was in¬ 
valid, that the answer of the vice-president failed to 
show authority in him for the making of it and did not 
serve to bring the corporation before the court. 

When a foreign corporation has at one time engaged 
in business in the District of Columbia, or where it has 
entered into contracts to be performed in the District 
of Columbia, some difficulty is likely to be experienced 
in determining questions such as here at issue, but in a 
case where there has been made no showing of doing 

business in the jurisdiction at any time, the situation 
is clear and unconfused. 

BILL DOES NOT ALLEGE DEFENDANT IS 
DOING BUSINESS IN THE DISTRICT OF 

COLUMBIA. 

There is no allegation in the bill of complaint that 
the defendant corporation is doing business in the Dis¬ 
trict of Columbia, but upon the contrary, paragraph 
2 of the bill states: “That the defendant, Trans- 
Atlantic Trust Company, is a corporation of the State 

of New York, ORDERED DISSOLVED on February 
17,1919; * * 

It is alleged in paragraph 9 of the bill, that the 
Supreme Court of the District of Columbia has juris¬ 
diction under Section 9 of the Act of Congress, known 
as the “Trading with the Enemy Act.” We are un¬ 
able to discover in the original Act or in the amend¬ 
ment to paragraph 9, approved June 5,1920, any pro¬ 
vision as to the right of one to sue in the Supreme 
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Court of the District of Columbia, a foreign corpora¬ 
tion. 

Section 9 of said Act, as amended by Act approved 
June 5,1920, which is for the convenience of the Court 
set out in full, is as follows: 

'‘Sec. 9. (a) That any person not an enemy or ally 
of enemy claiming any interest, right, or title in any 
money or other property which may have been con¬ 
veyed, transferred, assigned, delivered, or paid to 
the Alien Property Custodian or seized by him here¬ 
under and held by him or by the Treasurer of the 
United States, or to whom any debt may be owing from 
an enemy or ally of enemy whose property or any part 
thereof shall have been conveyed, transferred, as¬ 
signed, delivered, or paid to the Alien Property Custo¬ 
dian or seized by him hereunder and held by him or by 
the Treasurer of the United States may file with the 
said custodian a notice of his claim under oath and in 
such form and containing such particulars as the said 
custodian shall require; and the President, if applica¬ 
tion is made therefor by the claimant, may order the 
payment, conveyance, transfer, assignment, or delivery 
to said claimant of the money or other property so held 
by the Alien Property Custodian or by the Treasurer 
of the United States, or of the interest therein to which 
the President shall determine said claimant is en¬ 
titled: Provided , That no such order by the President 
shall bar any person from the prosecution of any suit 
at law or in equity against the claimant to establish any 
right, title, or interest which he may have in such 
money or other property. If the President shall not so 
order within sixty days after the filing of such applica¬ 
tion or if the claimant shall have filed the notice as 
above required and shall have made no application to 
the President, said claimant may, at any time before 
the expiration of six months after the end of the war 
institute a suit in equity in the Supreme Court of the 
District of Columbia or in the district court of the 


United States for the district in which such claimant 
resides, or, if a corporation, where it has its principal 
place of business (to which suit the Alien Property 
Custodian or the Treasurer of the United States, as 
the case may be, shall be made a party defendant), to 
establish the interest, right, title, or debt so claimed, 
and if so established the court shall order the pay¬ 
ment, conveyance, transfer, assignment, or delivery 
to said claimant of the money or other property so held 
by the Alien Property Custodian or by the Treasurer 
of the United States or the interest therein to which 
the court shall determine said claimant is entitled. If 
suit shall be so instituted, then such money or prop¬ 
erty shall be retained in the custody of the Alien Prop¬ 
erty Custodian, or in the Treasury of the United 
States, as provided in this Act, and until any final 
judgment or decree which shall be entered in favor 
of the claimant shall be fully satisfied by payment or 
conveyance, transfer, assignment, or delivery by the 
defendant, or by the Alien Property Custodian, or 
Treasurer of the United States on order of the Court, 
or until final judgment or decree shall be entered 
against the claimant or suit otherwise terminated. 

“(b) In respect of all money or other property 
conveyed, transferred, assigned, delivered, or paid to 
the Alien Property Custodian or seized by him here¬ 
under and held by him or by the Treasurer of the 
United States, if the President shall determine that the 
owner thereof at the time such money or other prop¬ 
erty was required to be so conveyed, transferred, as¬ 
signed, delivered, or paid to the Alien Property Cus¬ 
todian or at the time when it was voluntarily delivered 
to him or was seized by him was— 

“(1) A citizen or subject of any nation or State or 
free city other than Germany or Austria or Hungary 
or Austria-Hungary, and is at the time of the return of 
such money or other property hereunder a citizen or 
subject of any such nation or State or free city; or 

“ (2) A woman who at the time of her marriage was 


a suhjeci or citizen of a nation which has remained 

“ th .® " a J> or of a nation which was associated 
with the United States in the prosecution of said war 

and who pnor to April 6, 1917, intermarried with a 
subject or citizen of Germany or Austria-Hungary and 
that the money or other property concerned was not 
acquired by such woman either directly or indirectly 

Hungary- ° F citizen of Germa ny or Austria^ 

“(3) A woman who at the time of her marriage 

having bee 26 ” ° j States (said citizenship 

having been acquired by birth in the United States) 

and who prior to April 6, 1917, intermarried with a 

anH J t£\V ltlZen ° f German y or Austria-Hungary, 
and that the money or other property concerned was 

not acquired by such woman either directly or in- 

Austria-Hungary^ 0 s ^ iec * " «“» <•> ««™.„y „ 

‘ (4) A citizen or subject of Germany or Austria or 
Hungary or Austria-Hungary and was, at the time of 
the severance of diplomatic relations between the 
United States and such nations, respectively, ac- 

slr 1 f Unit6d ® tates as a diplomatic or con- 
sular officer of any such nation, or the wife or minor 

child of such officer, and that the money or other 

property concerned was within the territory of the 

United States by reason of the service of such officer 
in such capacity; or 

(5) A citizen or subject of Germany or Austria- 

? 0 fi 7 8 !n«« W an«o by Tin* ° f the P rovisions sections 
4067, 4068, 4069, and 4070 of the Revised Statutes, and 

of the proclamations and regulations thereunder, was 

transferred, after arrest, into the custody of the War 

Department of the United States for detention during 

the war and is at the time of the return of his monev or 

States P or Perty hereUnder livin « within the United 

Partnership, association, or other unincor¬ 
porated body of individuals outside the United States, 


or a corporation incorporated within any country other 
than the United States, and was entirely owned at such 
time by subjects or citizens of nations, States, or free 
cities other than Germany or Austria or Hungary or 
Austria-Hungary and is so owned at the time of the 
return of its money or other property hereunder; or 

“ (7) The Government of Bulgaria or Turkey, or any 
political or municipal subdivision thereof; or 

(8) The Government of Germany or Austria or 
Hungary or Austria-Hungary, and that the money or 
other property concerned was the diplomatic or con¬ 
sular property of such Government— 

then the President, without any application being made 
therefor, may order the payment, conveyance, trans¬ 
fer, assignment, or delivery of such money or other 
property held by the Alien Property Custodian or by 
the Treasurer of the United States, or of the interest 
therein to which the President shall determine such 
person entitled, either to the said owner or to the per¬ 
son by whom said property was conveyed, transferred, 
assigned, delivered, or paid over to the Alien Prop¬ 
erty Custodian: Provided, That no person shall be 
deemed or held to be a citizen or subject of Germany or 
Austria or Hungary or Austria-Hungary for the pur¬ 
poses of this section, even though he was such citizen 

if U u JeC i at the tlme first 8 P ee ified in this subsection, 
i he has become or shall become, ipso facto or through 

exercise of option, a citizen or subject of any nation 

or State or free city other than Germany, Austria, or 

Hungary (first) under the terms of such treaties of 

peace as have been or may be concluded subsequent to 

November 11, 1918, between Germany or Austria or 

Hungary (of the one part) and the United States 

Th/n i m ° re T ? f the f <>Howing-named powers: 

The British Empire, France, Italy, and Japan (of the 

other part), or (second) under the terms of such 

treaties as have been or may be concluded in pursuance 

ot the treaties of peace aforesaid between any nation, 

btate, or free city (of the one part) whose territories in 


whole or in part, on August 4, 1914, formed a portion 
of the territory of Germany or Austria-Hungary 
and the United States and/or three or more of the fol¬ 
lowing-named powers: The British Empire, France, 
Italy, and Japan (of the other part). For the purposes 
of this section any citizen or subject of a State or free 
city which at the time of the proposed return of 
money or other property of such citizen or sub¬ 
ject hereunder forms a part of the territory of 
any one of the following nations: Germany, Aus¬ 
tria, or Hungary, shall be deemed to be a citizen 
or subject of such nation. And the receipt of 
the said owner or of the person by whom said property 
was conveyed, transferred, assigned, delivered, or paid 
over to the Alien Property Custodian shall be a full ac¬ 
quittance and discharge of the Alien Property Cus¬ 
todian or the Treasurer of the United States, as the 
case may be, and of the United States in respect to all 
claims of all persons heretofore or hereafter claiming 
any right, title, or interest in said property, or com¬ 
pensation or damages arising from the capture of 
such property by the President or the Alien Property 
Custodian: Provided f urther, however, That except as 
herein provided no such action by the President shall 
bar any person from the prosecution of any suit at law 
or in equity to establish any right, title, or interest 
which he may have therein. 

“(c) Any person whose property the President is 
authorized to return under the provisions of subsec¬ 
tion (b) hereof may file notice of claim for the return 
of such property, as provided in subsection (a) hereof, 
and thereafter may make application to the President 
for allowance of such claim and/or may institute suit in 
equity to recover such property, as provided in said 
subsection, and with like effect. The President or the 
court, as the case may be, may make the same deter¬ 
minations with respect to citizenship and other rele¬ 
vant facts that the President is authorized to make 
under the provisions of subsection (b) hereof. 


“(d) Whenever a person, deceased, would have 
been entitled, if living, to the return of his money or 
other property hereunder, then his legal representa¬ 
tive may proceed for the return of such property as 
provided in subsection (a) hereof: Provided , how- 
ever f That the President or the court, as the case may 
be, before granting such relief shall impose such con¬ 
ditions by way of security or otherwise, as the Presi¬ 
dent or the court, respectively, shall deem sufficient to 
insure that such legal representative will redeliver to 
the Alien Property Custodian such portion of the 
money or other property so received by him as shall 
be distributable to any person not eligible as a claim¬ 
ant under subsections (a) or (c) hereof. 

“(e) No money or other property shall be returned 
nor any debt allowed under this section to any per¬ 
son who is a citizen or subject of any nation which was 
associated with the United States in the prosecution 
of the war, unless such nation in like case extends re¬ 
ciprocal rights to citizens of the United States; nor in 
any event shall a debt be allowed under this section 
unless it was owing to and owned by the claimant prior 
to October 6, 1917, and as to claimants other than citi¬ 
zens of the United States unless it arose with refer¬ 
ence to the money or other property held by the Alien 

Property Custodian or Treasurer of the United States 
hereunder. 

“(f) Except as herein provided, the money or other 
property conveyed, transferred, assigned, delivered, 
or paid to the Alien Property Custodian, shall not be 
liable to lien, attachment, garnishment, trustee process, 

or execution, or subject to any order or decree of any 
court. 

“(g) This section shall not apply, however, to 

money paid to the Alien Property Custodian under 
section 10 hereof. ’ 9 

We contend and it is respectfully submitted that 
while the “Trading with the Enemy Act” gives the 
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Supreme Court of the District of Columbia jurisdic¬ 
tion in a proper case against the Alien Property Cus¬ 
todian or the Treasurer of the United States, it does 
not give that Court jurisdiction over a foreign cor¬ 
poration which has no office, or agents, no property of 

any kind or character and transacts no business in the 
District of Columbia. 

GENERAL APPEAL PROPER IN THIS CASE. 

We anticipate no question or objection to this 
general appeal from the order of the Supreme Court 
of the District of Columbia, but in passing desire to 
call the attention of the Court to the case of Guaranty 
Savings, Loan & Investment Company vs. Pendleton, 
14 Appls. D. C. 384; 27 W. L. R. 233. 

SPECIAL APPEARANCE 

In the argument before the trial court, counsel for 
the appellee contended that while the appearance in 
behalf of the Trans-Atlantic Trust Company was en¬ 
titled “a special appearance ,’ 9 it was in fact a general 
appearance because of certain portions of the affi¬ 
davit in support of the motion to quash which it was 
alleged dealt with the substance of plaintiff's bill of 
complaint. Anticipating the possibility of the same 
argument being advanced in this Court, we desire to 
briefly deal with it. 

The supporting affidavit could not, we believe, be 
construed as an answer to the bill of complaint. It 
does not in any sense conform to the rules of the Su¬ 
preme Court of the District of Columbia, as to what 
an answer shall embrace or contain. 

Equity rule 34, provides: 

‘ ‘ The defendant in his answer shall in short and 





it ° Ut his defen8e t0 each as¬ 
serted in the bill, omitting any mere statement of 

evidence and avoiding any general denial of the 

averments of the bill, but specifically admitting or 

JS or explaining the facts upon which the 
plaintiff relies, unless the defendant is without 
knowledge, m which case he shall so state, such 
statement operating as a denial. * • •’» 


The supporting affidavit does not specifically admit 
or deny the allegations of the bill and there is no at¬ 
tempt therein to do so. Should we attempt to urge it 
as an answer to the bill, we feel sure that counsel for 

the plaintiff would find it objectionable and woefully 
lacking as an answer. 

That portion of the supporting affidavit (paragraph 
6) in which it is stated: 6 H 


n , 7£> „ * .» mo “ les were paid or delivered 

over to the Alien Property Custodian, or the 

Treasurer of the United States, nor was any 

money demanded by the Alien Property Custo- 

° r , h J the Alien Property Custodian 
representing debit values due from the Trans- 

Atlantic Trust Company to the Hungarian Dis- 
count and Exchange Bank, * * * e ^ c » 

IS, we submit, entirely pertinent and a proper allega¬ 
tion m such a supporting affidavit, as showing that the 
defendant, the Trans-Atlantic Trust Company, has 
entered into no contracts to be performed, in whole or 
m part, in the District of Columbia. This is in con¬ 
nection with the second paragraph of Section 1537, 
D. C. Code. However, if it should be considered that 
paragraph 6 of the supporting affidavit is not pertinent 
to the point raised by the motion to quash, then we 
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suggest, that it should be disregarded as surplusage, 
but could not by any means be construed as an answer 
to the bill, and thus serve to operate as a general ap¬ 
pearance on the part of the defendant corporation, 
when the w T hole intent and purpose of the motion was 
to appear specially for the sole purose of the motion 
to quash service of process. 

CONCLUSION. 

In conclusion it is respectfully submitted: 

1. That the bill of complaint does not allege that the 
Trans-Atlantic Trust Company is doing business in 
the District of Columbia, and consequently subject to 
the jurisdiction of the Supreme Court of the District 
of Columbia. 

2. That from the affidavit in support of the motion 
to quash it clearly and conclusively appears that the 
Trans-Atlantic Trust Company, appellant here, trans¬ 
acts no business, has no offices or agents and has no 
property of any kind or character in the District of 
Columbia. That under such circumstances personal 
service in another jurisdiction by a United States Mar¬ 
shal cannot be substituted for publication under Sec¬ 
tion 1537 and new Section 105 of the Code of Law for 
the District of Columbia. 

3. There is nothing to be found in the “Trading 
with the Enemy Act ’ 9 which enlarges the provisions of 
the D. C. Code as to the right of one to sue, in the 
District of Columbia, a foreign corporation. 

4. The provision of the “Trading with the Enemy 
Act,” Section 9 of the original Act and the amend¬ 
ment to Section 9, approved June 5, 1920, set forth 





the circumstances and conditions under which a claim¬ 
ant may sue the Alien Property Custodian or the 
Treasurer of the United States, but not how such 
claimant can sue any other person, natural or artificial. 

5. The appearance in the Court below on behalf of 
the defendant corporation was a special appearance 
and not a general appearance. From the order of the 
trial court denying the motion to quash service of 
process, a general appeal to this court is a matter of 
right and proper procedure. 

6. The action of the Supreme Court of the District 
of Columbia in overruling the motion to quash should 
be reversed with directions to that court to grant the 
motion. 

Respectfully submitted, 

SIDNEY F. TALIAFERRO, 

Attorney for Appellant. 
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Statement of the Case. 

The appellee, Rudolph Pagenstecher, suing in his right 
as stockholder of Trans-Atlantic Trust Company, a corpora¬ 
tion of the State of New York, filed a stockholder’s bill 



(K., 2) in the Supreme Court of the District of Columbia 
against Thomas W. Miller, as Alien Property Custodian, 
and Frank White, as Treasurer of the United States, pursu¬ 
ant to section 9 of the “Trading with the Enemy Act,” and 
joined said Trust Company, appellant herein, as party de¬ 
fendant. The bill seeks to enforce the Trust Company’s 
corporate right of action to recover certain funds now held 

by Alien Property Custodian or Treasurer of the United 
States. 

A writ of subpoena (R., 6) was issued thereafter by 

Supreme Court of the District of Columbia to the appellant 

and served (R., 7) thereon, in the city of New York, by the 

United States Marshal for the Southern District of New 
York. 

Thereafter the appellant, by its attorney, purporting to 
appear specially, moved to quash the writ and to vacate and 
set aside return of service thereof on the grounds, among 
others (R., 8), that the appellant was a corporation of the 
State of New York and did not transact business or have an 
office in the District of Columbia. . Said motion stated: 

“The properties of money belonging to this cor¬ 
poration are either located within the Southern Dis¬ 
trict of New York, within the State of New York or 
are represented by balances owing by certain foreign 
banks located in Europe.” 

It is these balances which the bill brought by appellee 
contends are recoverable from funds in possession of Alien 
Property Custodian or Treasurer of the United States. 

The court entered an order overruling the motion to 
quash service and from said order this appeal was taken. 
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ARGUMENT. 

The appellant contends that since Trust Company is not 
doing business in the District that service cannot be had on 
Trust Company under section 1537, D. C. Code. The 
appellee, knowing this correct, did not attempt to procure 
sen ice under said section 1537, but followed the provisions 
of section 112, D. C. Code: 

“In a suit against a corporation, whether foreign 
or domestic, if process cannot be served, such corpora¬ 
tion may be proceeded against as a non-resident de¬ 
fendant, by notice, by publication.” 

The immediate object of this suit is the enforcement and 
establishment of a lawful right, claim, and demand against 
personal property which, in conformance with section 12 of 
the “Trading with the Enemy Act,” is physically within 
the jurisdiction of the Supreme Court of the District of 
Columbia and over which, in addition, that court has legal 
jurisdiction, pursuant to section 9 of said act. In such a 
case service by publication may be resorted to: 

Publication may be substituted for personal serv¬ 
ice of process upon any defendant * * * absent 

from the District * * * in all actions at law or 

in equity which have for their immediate object the 
enforcement or establishment of any lawful right, 
claim, or demand to or against any real or personal 
property within the jurisdiction of the court.” 

See 105, D. C. Code. 



But in this case personal service in New York was substi¬ 
tuted for publication and with the same effect as provided 
in section 105, D. C. Code, as approved April 19, 1920: 

Personal service of process may be made * * * 

on a non-resident defendant out of the District of 

Columbia which service shall have the same effect 

and no ,cither, as an order of publication duly 
cxecuteci. 

If the appellant’s contention were sound that if service 
cannot be had under said section 1537 it cannot be had 
under said section 105, the effect would be that a foreign 
corporation, not doing business in the District, could not be 

made party in an attachment proceeding brought against 
its property within the District. 

The appellee does not consider that the Supreme Court of 
the District of Columbia passed on whether the appellant 
had entered a general or a special appearance in this case, 
but merely on the sufficiency of service. Therefore it does 
not appear that the prayer of the appellant that this court 
hold the appearance of Sidney F. Talliaferro, Esq., a special 
appearance is properly submitted. But if this court hold 
this question reviewable the appellee draws attention to the 
appellant’s motion to quash and affidavit annexed (R. 8) 
and in particular the statement 

n “ Tr ? t r^ 0 ? pa f y has no P ro Perty within the 
District of Columbia of any kind.” 

Whether this is or is not true is the whole issue of the 
merits of the appeUee’s bill and if proven true at law a decree 
could be forthwith entered denying any recovery 
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“Broadly stated, any action on the part of a de¬ 
fendant, except to object to the jurisdiction over his 
person which recognizes the case as in court, will 
constitute a general appearance. Thus a party makes 
a general appearance by objecting to the jurisdiction 
of the court over the subject-matter of the action, 
whether the objection is made by motion or by formal 
pleading.” 

4 C. J., page 1333. 

Citing, inter alia, Construction Co. v. Fitzgerald, 137 U. S., 
98, and Elliott v. Lawhead, 43 Oh. St., 171; 1 N. E., 577, 
in which latter the court said: 

“It is true that defendant ‘comes for the purpose 
of filing this motion and for no other purpose,’ and 
had the motion been confined to the want of proper 
service it would not have operated as an appearance. 
It was not so limited, but embraced an additional 
reason, to wit, the right of the court to hear and 
determine the subject-matter. The rule is that where 
a defendant appears solely for the purpose of object¬ 
ing to the jurisdiction of the court over his person, 
such motion is not a voluntary appearance of defend¬ 
ant which is equivalent to service. Where, however, 
the motion involves the merits of the case made in the 
petition the rule is otherwise.” 
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Conclusion. 

In conclusion it is respectfully submitted: 

(1) That full and sufficient personal service was had on 
Trans-Atlantic Trust Company to bring it before the Su¬ 
preme Court of the District of Columbia. 

I 

(2) The action of the Supreme Court of the District of 
Columbia in overruling the motion to quash was well taken. 

(3) That Trans-Atlantic Trust Company, by its attorney, 
has entered general appearance in this cause. 

Respectfully submitted, 

ALFRED K. NIPPERT, 

JOHN WILSON BROWN, III, 

Attorneys for the Appellee. 
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